The Asian Development Bank and the Organisation for Economic Co-operation and Development do not guarantee the accuracy of this
document and accept no responsibility whatsoever for any consequences of its use. This document was obtained in September 2007.

Thailand: Mutual Assistance in Criminal Matters Act, B.E. 2535

THE ACT
on
MUTUAL ASSISTANCE IN CRIMINAL MATTERS
B.E. 2535

Section 1 This Act shall be called the "Act on Mutual Assistance in Criminal Matters.
B.E. 2535."

Section 2 This Act shall come into force after ninety days upon its publication in the
Government Gazette.

Section 3 All other laws, regulations, rules, decrees. and announcement dlready
provided in or inconsistent to this Act shall be replaced by this Act.

Section 4 In this Act :

“Assistance” means assistance regarding investigation, inquiry. pmsecunon
forfeiture of property and other proceedings relating to criminal matters ;

“Regquesting State™ means the state secking assistance from the Requested State ;

“Requested State™ means the state from whom an assistance for the Requesting
State is sought ;

“Central Authority” means the person having authority and function to be the
coordinator in providing assistance to a foreign state or in seeking assistance from a foreign
state under this Act ;

“Competent Authorities”” means the official having authority and function to
execute the request for assistance from a foreign state as notified by the Central Authority
under this Act.

Section 5 The Prime Minister shall be the guardian of this Act and shall have the
authority to issue Ministerial Regulations necessary for the implementation of this Act.
Ministerial Regulations shatl become effective upon publication in the Government
Gazette.
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Thailand Mutual Assistance in Criminal Matters Act 2

CHAPTER 1
Central Authority

Section 6 The Central Authority shall be the Attormey General or the person designated
by him. :

Section 7 The Central Authority shall have the folloﬁzing authority and functions :

(1) To receive the request for assistance from the Requesting State and transmit
it to the Competent Authorities ;

(2) To receive the request seeking assistance presented by the agency of the
Royal Thai Government and deliver to the Requested State ;

(3} To consider and determine whether to provide or seek assistance ;

(4} To follow and expedite the performance of the Competent Authorities-in
providing assistance to 4 foreign state for the purpose of expeditious conclusion :

(5) To issue regulations or announcement for the implementation of this Act :

(&) To carry out other acts necessary for the success of providing or sceking
assistance under this Act.

Section 8 There shall exist a bourd comprising representatives from the Ministry of
Defence. the Ministry of Foreign Affairs. the Ministry of Interior, the Ministry of Justice.
the Office of the Attorney General, as well as other distinguished people not more than four
persans as its members and one public prosecutor designated by the Board as its Secretary.
The Board shall provide opinion to assist the Central Authority in consideration and deter-
mination of the providing for or seeking assistance from foreign states where such matter
may affect national sovereignty or security. crucial public interests, international relation, or
relate to a pelitical or military offence.

~ When an assistance is sought under Section 10 or Section 36 and the process under
Section 11 has already been completed, the Central Authority shall promptly refer the matter
to the Board for its opinion unless the process has been otherwise established by the Board.

If there shall be a dissent between the opinion of the Board and the determination
of the Central Authority. then the lawer shall refer the case to the Prime Minister for his ruling
in accordance with Section 11 paragraph five or Section 38 paragraph two as the case may be.
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CHAPTER 2
Providing of and Seeking for Assistance.

PART 1
General Provisions

Section 9 The providing of assistance to a foreign state shall be subject to the following
conditions :

(1) Assistance may be provided even there exists no mutval assistance treaty
between Thailand and the Requesting State provides that such state commits to assist Thailand
under the similar manner when requested ;

(2) The act which is the cause of a request must be an offence punishable under
Thai laws unless when Thailand and the Requesing State have a mutual assistance treaty
between them and the treaty otherwise specifies provides, however that the assistance must .
be conformed to the provisions of this Act ; '

(3) A request may be refused if it shall affect national severeignty or security, or
other crucial public interests of Thailand, or relate to a political offence ;

(4) The providing of assistance shall not be related to a military offence.

Section 10 The state having a mutual assistance treaty with Thailand 'shall submit its
request for assistance directly to the Central Authority, The state which has no such treaty
shall submit its request through diplomatic channel.

A request for assistance shall conform to the forms, regulations, means and .
conditions defined by the Central Authority.

Section 11 Upon receipt a request for assistance from a foreign state, the Central
Authority shall consider and determine whether such request is eligible for the providing of
assistance under this Act and has followed the process correctly as well as accompanied by
all appropriate supporting documents.

If such request is eligible for the providing of assistance, and in line with the
process, as well as accompanied by all appropriate supporting documents, the Central
Authority shall transmit the said request to the Competent Authorities for further execution.

If such request is not eligible for the providing of assistance, or must be subject
to some essential conditions before the assistance is provided, or if it is not in line with the
process or has not been accompanied by all appropriate supporting documents required,
the Central Authority shall refuse to provide assistance and notify the Requesting State the
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Thailand Mutual Assistance in Criminal Matters Act 4

reasons thereof, or indicate the required condntlons or the causes of impossibility to execute
_the request.

If the Central Authority is of the view that the execution of a request may

interfere with the investigation, inquiry, prosecution, or other criminal proceeding pending

~ its handling in Thailand, he may postpone the execution of the said request or may execute
it under certain conditions set by him and notify the Requesting State about that.

A determination of the Central Authority with regard to the providing of assistance
shall be final, unless otherwise alterated by the Prime Minister.

Section 12 The Central Authority shall transmit the request for assistance from a
foreign state to the following Competent Authorities for execution :

(1) The request for taking statement of persons, or providing documents, articles,
and evidence out of Court, the request for serving documents, the request for searches, the
request for seizures documents or articles, and the request for locating persons shall be
transmitted to the Director General of the Police Department ;

(2) The request for taking the testimony of persons and witnesses or adducing
document and evidence in the Court, as well as the request for forfeiture or seizure of
properties shall be transmitted to the Chief Public Prosecutor for Litigation ;

(3) The request for transferring persons in custody for testimonial purposes
shall be transmitted to the D:rector General of the Correctional Department,

(4) The request for initiating criminal proceedings shall be transmitted to the
Director General of the Police Department and the Chief Public Prosecutor for Litigation.

Section 13 Upon receipt a request for assistance from the Central Authority, the
Competent Authorities shall execute such request and, after completion, submit a report
together with all documents and articles concerned to the Central Authority.

“In case of impediment or impossibility to execute the request, the Competent
Authorities shall report to the Central Authority the causes thereof.

Section 14 When the Competent Authorities finished the execution of a request and
have already reported to the Central Authority, the Central Authority shall notify the result
thereof as well as deliver all documents and articles concerned to the Requesting State.

PART 2
Inguiry and Producing Evidence

" Section 15 Upon receipt the request for assistance from a foreign state to take
statement of persons or gathering evidence located in Thailand at the stage of inquiry, the
Competent Authorities shall direct an inquiry official to execute such request.
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The Inquiry Official shall have authority to take statement of persons or gathering
evidence as requested under paragraph one and, if necessary, to search and seize any document
or articie in accordance with rules, means, and conditions set forth in the Criminal Proceduse
Code. :

When the taking statement of persons or gathering evidence has been finished,
the Inquiry Official shall report and deliver all evidence derived therefrom to the Competent
Authorities.

Section 16 If the mutual assistance treaty between Thailand and the Requesting State
requires a document to be authenticated, the Competent Authorities shall have the power to
instruct the person in charge of keeping the said document to attest it in accordance with the
forms and means specified in the treaty or as defined by the Central Authority.

Section 17 Upon receipt the request for assistance from a foreign state to take the
testimony of witness in Thai Court, the Central Authority shall direct the public prosecutor
1o execute such request. :

The Public Prosecutor shall have the power to apply to the Court having jurisdiction
over the domicile or residence of the person who will be the witness or who has in possession
or keep the documents or other evidence, and request for the testimony or adducing of the
evidence, and the Court shall have the power to try the case conforming to the provisions
enshrined in the Criminal Procedure Code.

After the completion of testimony, the Public Prosecutor shalt apply to the court
requesting for the record of testimony as well as other evidence and deliver all to the Central
Authority for further operation.

PART 3
Providing of Documents and Infermation
in the Possession of Government Agencies

Section 18 Upon receipt the request for assistance from a foreign state to provide
documents or information in the possession of the agencies of the Royal Thai Government,
the Central Authority shall transmit the. request to the agency having such documents or
information in its possesstion, and the 'said agency shall submit the said documents or
information to the Central Authority.

Section 19 If the documents or information sought under Section 18 are those should
not be published and the agency maintaining such documents or information considers it
impossible to disclose or should not disclose the said documents or information, or possible
10 disclose them under certain conditions. the said agency shall acknowledge the Central
Authority the causes of impossibility or the conditions required for the disclosure of such
documents or information. '
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Section 20 In providing of documents according to the request for assistance from a
foreign state under this part, the official in charge of keeping such documents shall attest them,
in accordance with the forms and means defined by the Central Authority unless otherwise
specified by the treaty, then the provisions of the treaty shall prevail.

PART 4
Serving Documents

Section 21 Upon receipt the request for assistance from a foreign state to serve legal
documents, the Competent Authorities shall execute such request and report to the Central
Authority.

If the legal document to be served under the request is such that requiring the
appearance of a person before an authority or the court in the Requesting State, the Competent
Authorities shall serve the said document for a reasonable time prior to the scheduled appearance.

The result of service of documents shall be reported in accordance with the
forms and means defined by the Central Authority unless otherwise specified in the treaty,
then the provisions of the treaty shall prevail,

Section 22 The provisions regarding penalty in case of non-compliance with the lawful
instruction of the authotity or of the Court shall not-be applied to the person served with a
document calling for his appearance before an authority or the court in the Requesting State,
if he is not a national of such state.

PART &
Search and Seizure

Section 23 Upon receipt the request for assistance from a foreign state to search or
seize and deliver any article, the Competent Authorities shall have the power to search or issue
a warrant of search and seize in accordance with the law, if there shall be a reasonable ground
to do so.

Section 24 As regards the search and seizure under Section 23, the provisions relating
to search under the Criminal Procedure Code shall be applied, mutatis matandis.

Section 25 The Competent Authorities conducting search or seizure of article in
compliance with the request for assistance shal] certify the continuity of custody, identity of
the article, as well as integrity of its condition, and shall deliver the said article together with
the certificate thereof to the Central Authority.
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The certificate thereof shall be in the form and in line with the means defined by
the Central Authority. ’

PART 6
Transferring Persons in Custody for Testimonial Purposes

Section 26 Upon receipt the request for assistance from a foreign state to transfer a
person in custody in Thailand to testify in the requesting State or to transfer a person in
custody in the Requesting State to testify in Thailand, the Central Authority, upon determining
it necessary and the person to be transferred consents thereto, shall notify the Competent
Authorities to transport or admit the said person. ‘

The transportation and admission of the person under paragraph one shall be in
line with the rules. means and conditions set forth in the Ministerial Regulations.

Section 27 The period during which a person is transferred to testify in a foreign state
under the custody of the Requesting State shall be deemed as.the period he is in custody
in Thailand. : :

Section 28 The Competent Authorities shall have the power to keep the person
transported from a foreign state in custody for the purpose of testimony during his presence
in Thailand, and shall report to the Central Authority when such testimony has been finished.

Section 29 Upon receipt the report from the Competent Authorities under Scction 28,
the Central Authority shall promptly return the transferred person to the Requesting State.

PART 7
Locating Persons

Section 30 Upon receipt the request for assistance from a foreign state to locate the
person, required by the Requesting State for the purpose of investigation, inquiry, prosecution
or other criminal proceedings, who is believed to be in Thailand, the Competent Authorities
shall detect his location and report to the Central Authority.
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PART 8 :
Initieting Proceedings upon Request

Section 31 Upon receipt the request for assistance from a foreign state which is
competent to initiate criminal proceeding but wishes the proceeding which is subject to the
jurisdiction of That Court (o be dnitiated in Thailand, the Central Authority shall consider
whether it is appropriate to initiate the proceeding requested, if so shall notify the Competent
Authorities under the Criminal Procedure Code to carry out the said proceeding and shall
have such Competent Authorities lo report the: result thereof, :

PART 9
Forfeiture or Seizure of Properties

Section 32 Upon receipt the request for assistance from a foreign state to forfeit or
seize properties located in Thailand, the Competent Authorities shall apply to the Court
having jurisdiction over the location of the properties for passing the judgment forfeiting
such properties or for the issuance of an order seizing them.

Under paragraph one, the Competent Authorities shall, if it is necessary, conduct
an inquiry himself or authorizes any inquiry official to conduct an inquiry on his behalf.

Section 33 The properties specified in the request for assistance from a foreign state
may be forfeited by the judgement of the Court if such properties have been priorly adjudicated
to be forfeited by the final judgement of a foreign court and they are forfeitable under Thai

laws.

If the properties were adjudged to be seized by a foreign court before the Court
passed its judgement or atter the passing of the judgment to forfeit such properties but the
judgement has not become final yet. the Court.may deem it appropriate to order the properties
to be seized provides that they are seizable under Thai laws.

The forfeiture or seizure of properties by the judgement or order of the Court
under this Section shall be effective even the offence which is the cause of such forfeiture or
seizure may not have taken place in the territory of Thailand.

Section 34 The provisions related to forfeiture of p_rope_rtics set forl'h ir? the Criminal
Procedure Code and the Penal Code shall be applied to the inquiry. the application of motion,
the trial. the adjudication. and the issuance of an order to forfeit or seize of properties in

this regard. mutatis mutandis.
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-Section 35 The properties forfeited by the judgement of the Court under this part
shall become the properties of the State, but the Court may pass judgement for such properties
to be rendered useless, or to be destroyed.

PART 10
Seeking Assistance

_ Section 36 The agency seeking assistance from a foreign state shall present its request
to the Central Authority.

Section 37 The request to seek assistance from a foreign state including all documents
to be sent thereto shall be in line with the forms, rules, means. and conditions defined by the
Central Authaority. :

Section 38 The Central Authority shall consider whether it is appropriate according
to regulations, details, facts and supporting documents, to reguest assistance from a foreign
state, and then notify the requesting agency his determination thereof.

A determination of the Central Authority in regard to the request seeking for
assistance shall be final unless otherwise instructed by the Prime Minister.

Section 39 The requesting agency shali comply with the commitment of Thailand
towards the. Requested State regarding the use of information or evidence for the purposes
specified in the request. ‘

The requesting agency shall also comply with the commitment of Thailand
towards the Requested State regarding the confidentiality of the requested information or
evidence unless such information or evidence is necessary for the public trial which is the
consequence of the investigation, inquiry, prosecution or other criminal proceeding referred
1o in the request.

Section 40 No person entering to testify or give statement in Thailand in accordance
with this Act shall be subject to service of process or be detained or subject to any other
restriction of personal liberty by reason of any acts which preceded his departure from the
Requested State. ' '

. The safeguard in paragraph one shall cease when the person, having had the
opportunity to leave Thailand within fifteen consecutive days after notification that his presence
was no longer required by the appropriate authorities. shall have nonetheless stayed in or
voluntarily returned after having left Thailand.

Section 41 All evidence and documents derived under this Act shall be deemed as
admissible for hearing.
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Thailand Mutual Assistance in Criminal Matters Act 10

CHAPTER 3
Costs

Section 42 All costs related to the providing of assistance 1o a foreign state and in
_requesting assistance from a foreign state shall be in line with rules, means. and conditions
set forth in the Ministerial Regulations.

ADB/OECD Anti-Corrupftion Initiative for Asia Pacific September 2007
www.oecd.org/corruption/asiapacific/mla asiapacific@oecd.org


http://www.oecd.org/corruption/asiapacific/mla
mailto:asiapacific@oecd.org

